THE  GENERAL  CLAUSES  IN  SPECIFICATIONS.        101
method of stating this clause, while it is  also the  fairest to all parties concerned.
Because of the difficulty in proving in a suit at law the actual damages sustained from the failure to complete an engineering contract within the time specified, the contractor usually pays very little attention to a penalty clause stated as described above in form I. As a rulcj contractors are better informed as to the law of contracts than the engineers who write the specifications, and when this clause is stated as first described the contractor regards it lightly, well knowing that it has no particular significance. When stated in the second manner, however, provided the sum named be reasonable, the contractor will give it much greater weight, and the party paying for the work can withhold money under it with much greater assurance of being sustained by the courts. The courts, however, have a repugnance to any agreement made in advance as to questions of fact, which in the nature of things could only be adequately determined after the breach had transpired. But because of the difficulty of fixing accurately the amount of such damages, even after the breach, the law consents to a previous agreement upon a specific sum, provided (his be reasonable, and provided it be so clearly stated that the parties signing the contract can not have misconstrued it. Concerning the last method given of stating this clause, the law also has a repugnance-to delegating the authority of the court; to a layman in the person of an arbitrator. When, however, the question at issue is a **c<?wdfe-tion precedent" to settlement:, as in this case of fixing the amount of the damages, and when this arbitrator is the engineer in charge of the work, who is evidently the most competent person to estimate the amount of such damage, the law readily consents that he should act in such capacity, and if both parties have agreed that his decision should be final and conclusive in the premises, there would seem to be no way of evading his decision, except by proving that it was fraudulent. As fraud

